EXPLAINER

What is preventive detention?

What does the law permit, and where must the State draw the line? What
safeguards does the Constitution provide against arbitrary detention? How
has preventive detention evolved in India? What is the difference between
preventive detention and prohibitory orders?

AISA’s Neha Bora during a protest march at Connaught Place in New Delhi. - Photo: Shashi Shekhar
Kashyap
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= Preventive detention allows authorities to detain a person to
prevent anticipated threats to public order or security, but it must be
distinguished from prohibitory orders and other police action against
protesters




= Article 22 of the Constitution provides safeguards for detained
persons, while laws such as the National Security Act set out the
grounds and procedures for detention

= Courts can review state action to protect individual liberty,
emphasising that restrictions on protest and preventive detention
must remain within legal and constitutional limits
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imposed, and how it came into practice.
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Power of preventive detention can be exercised by the authorities on the grounds of
public order, security of the State, and law and order.

What is a prohibitory order under the BNSS?

Section 163 of the BNSS largely retains the spirit of its predecessor, Section 144 of
the Code of Criminal Procedure, 1973. It empowers a District Magistrate, a Sub-
Divisional Magistrate, or any other Executive Magistrate specially empowered by the
State Government, to issue orders when there is sufficient ground for proceeding
and immediate prevention or speedy remedy is desirable. The primary objective is to
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prevent obstruction, annoyance, or injury to any person lawfully employed, or
danger to human life, health, or safety, or a disturbance of the public tranquillity, or a
riot, or an affray.
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Maneka Gandhi v. Union of India (1978) established that procedures restricting
personal liberty must be just, fair and reasonable. However, concerns over
prolonged detention without trial, inadequate judicial oversight and the potential
misuse of these laws continue to raise questions about the balance between national
security and fundamental rights.
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What did the Supreme Court order on October 11?

With respect to the Delhi protests, the Supreme Court convened what it called an
“extraordinary, exceptional” Sunday (October 11, 2026) hearing to direct the Union
government and the Delhi Police to stop illegal detentions and allow free and smooth
movement of people and traffic, as well as the operations of Metro and rail services,
but “subject to law and public order”.

The Supreme Court directed that Delhi Metro and railway services operate normally,
and that internet services remain available in accordance with the law. It said the
movement of people and vehicles across Delhi must not be unnecessarily obstructed
and that barricades must be reviewed based on law-and-order and traffic
requirements. The court said there must be no unlawful detention and that all
detentions must follow the procedure established by law. It also directed that
peaceful assemblies be allowed in accordance with the law, except in areas where
prohibitory orders under Section 163 of the Bharatiya Nagarik Suraksha Sanhita
(BNSS) are in force. Any notice board announcing Section 163 restrictions near the
Supreme Court must be removed, if still in place, to ensure access to the Supreme
Court and other courts. The court also recorded the assurance that lawyers,
journalists and other professionals would not be prevented from performing their
duties.

The court issued notice in contempt proceedings alleging violation of its October 9
order and directed the authorities to submit a compliance report by October 13,
including details of Metro restrictions and railway advisories. Habeas corpus
petitions alleging mass detentions will also be heard with the main cases on October
13. The court said the State must explain the circumstances, manner and legal
justification for the alleged detentions, emphasising its duty under Article 32 of the
Constitution to protect and enforce fundamental rights.

What have the courts said about preventive detention?

Earlier, in Babulal Parate v. State of Maharashtra (1961), the Supreme Court upheld
the constitutional validity of Section 144 CrPC but said it could be used only in
emergencies to prevent specific threats to public order. The court held that the
power was not “unlimited or untrammelled” and had to be exercised within the limits
set by law.

In Khudiram Das v. State of West Bengal (1975) Supreme Court observed that the
requirement of communication of grounds of detention acts as a check against
arbitrary and capricious exercise of power. The detaining authority cannot whisk
away a person and put him behind bars at its own sweet will. It must have grounds
for doing so and those grounds must be communicated to the detenu, so that, not
only the detenu may know what are the facts and materials before the detaining
authority on the basis of which he is being deprived of his personal liberty, but he
can also invoke the power of judicial review, howsoever limited and peripheral it may
be. The detenu has to be afforded an opportunity of making a representation against
the order of detention.
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“Such a provision can be used only in grave
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